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ADMINISTRATIVE  CODE  COMMITTEE 


Suit  Against  Committee.. .On  June  28,  the  Board  of  Public  Education  filed  a 
declaratory  judgment  action  against  the  Administrative  Code  Committee.  (See 
Montana  Board  of  Public  Education  v.  Montana  Administrative  Code  Committee, 
First  Judicial  District  of  Montana,  Lewis  and  Clark  County,  No.  BDV  911072, 
Judge  Sherlock  presiding.) 

House  Bill  116  (Chapter  385,  Laws  1991),  which  was  introduced  by  Rep. 
Cody  at  the  request  of  the  Administrative  Code  Committee  and  was  passed  and 
signed  by  the  Governor,  repealed  Rule  10.55.804  of  the  Administrative  Rules  of 
Montana  because  the  rule  mandated  a  gifted  and  talented  children  program  in 
every  school  and  thus  conflicted  with  20-7-902(1),  MCA,  which  makes  such  a 
program  discretionary  at  the  choice  of  the  school  district.  It  is  a  bedrock  principle 
of  constitutional  law  that  a  rule  cannot  conflict  with  a  statute  and  is  invalid  if  it 
does.  The  Administrative  Code  Committee  has  been  at  odds  with  the  Board  over 
this  rule  and  the  rule's  predecessor  rule,  which  was  almost  identical,  since  1  984. 

The  Board's  suit  requests  a  judgment  declaring:  (1)  that  Article  X,  section 
9(3)(a),  of  the  Montana  Constitution,  by  giving  the  Board  "general  supervision 
over  the  public  school  system",  gave  the  Board  constitutional  authority  to  adopt 
administrative  rules,  (2)  that  the  gifted  and  talented  children  rule  is  within  this 
alleged  constitutional  rulemaking  authority,  and  (3)  that  20-7-902(1),  MCA,  and 
House  Bill  116,  by  interfering  and  conflicting  with  the  Board's  alleged 
constitutional  rulemaking  authority,  are  invalid  because  they  violate  the 
separation  of  powers  doctrine  in  Article  III,  section  1 ,  of  the  Montana 
Constitution.  The  effect  of  such  a  declaratory  judgment  by  the  court  would  be 
that  if  a  statute  conflicted  with  a  Board  rule  relating  to  the  Board's  general 
supervision  over  the  public  school  system  the  statute  would  be  invalid.  The 
Legislature  would  lose  all  control  of  the  public  school  system,  other  than  control 
of  the  purse. 

On  July  12,  the  Administrative  Code  Committee,  in  a  teleconference  with  six 
members  participating,  unanimously  voted  to  request  the  court  to  dismiss  the 
action  on  the  grounds  that  the  Legislature  and  its  component  parts  (such  as  the 
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committee)  are  immune  from  suit,  that  the  Board  failed  to  state  a  claim  against 
the  committee  upon  which  relief  can  be  granted  (since  the  committee  was  merely 
following  its  statutory  authority  and  duty  in  acting  against  the  rule  and  since  the 
Leg'wta&Ve  is  immune  from  suit),  and  that  the  Board  failed  to  name  the  real  party 
in  interest  and  should  have  instead  named  the  Attorney  General,  whose  duty  it 
is  to  defend  the  constitutionality  of  state  statutes,  as  the  defendant. 

Although  the  committee  could  have  consented  to  be  sued,  it  declined  to  set 
a  precedent  that  might  lead  to  lawsuits  against  legislative  committees  by 
executive  branch  agencies  that  do  not  like  statutes  they  are  bound  by. 

The  committee  also  voted  that  if  the  motion  to  dismiss  is  denied  (necessitating 
an  answer  by  the  committee  to  the  complaint  for  a  declaratory  judgment)  the 
committee's  legal  staff  will  answer  the  complaint  on  the  merits,  develop 
arguments  against  the  requested  declaratory  judgment,  or  take  any  other  action 
staff  believes  necessary,  after  clearing  its  answer  or  other  action  through  the 
committee. 

The  committee's  legal  staff  (Eddye  McClure,  filling  in  for  John  MacMaster, 
who  was  on  vacation)  drafted  and  filed  a  motion  to  dismiss  and  a  memorandum 
in  support  of  the  motion.   The  Board  has  filed  a  brief  in  opposition  to  the  motion. 


ENVIRONMENTAL  QUALITY  COUNCIL 

Energy  Policy  Study  Task  Force  ...  At  its  June  meeting  the  Environmental 
Quality  Council  decided  that  the  scope  and  complexity  of  issues  that  could  be 
addressed  by  the  HJR  31  energy  policy  development  project  require  a  special 
planning  effort.  Accordingly,  the  EQC  has  convened  a  1  9-member  working  group 
that  includes  EQC  members  and  representatives  of  energy  producers,  consumers, 
public  interest  organizations,  and  state  and  local  government  agencies  with 
energy-related  expertise.  At  its  first  meeting  on  July  19  the  working  group 
developed  a  draft  outline  for  the  work  plan  and  identified  several  topics  that  are 
likely  to  be  recommended  to  receive  priority  attention  under  HJR  31,  including 
an  assessment  of  Montana's  energy  end  use  needs  and  alternatives  for  meeting 
those  needs,  energy  conservation,  and  energy  issues  related  to  transportation  and 
motor  vehicles.  The  group's  next  meeting  is  scheduled  for  Aug.  23  in  Room  1  04 
of  the  Capitol.  The  working  group  will  present  its  recommendations  for  the  HJR 
31  work  plan  to  the  EQC  at  the  meeting  on  Sept.  13. 

Investment  Board  Conference...  EQC  Executive  Director  Deborah  Schmidt 
will  participate  in  a  conference  to  discuss  the  environmentally  responsible 
investment  of  public  funds.  The  conference,  sponsored  by  the  Montana  Board 
of  Investments,  is  scheduled  for  Aug.  1  and  2  at  Big  Sky  and  will  include 
participants  from  the  U.S.  and  Canada. 

Publications...  The  EQC  Annual  Report  and  the  Final  Status  of  Natural 
Resource  Legislation  Report  are  available  for  distribution.  For  copies  of  the 
reports  or  a  list  of  other  available  material,  please  contact  the  EQC  staff. 
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Meeting  on  Sept.  13...  Tentative  agenda  items  for  the  EQC  meeting  on  Sept. 
13  in  Room  104  of  the  Capitol  include  a  report  from  the  Energy  Policy  Study 
Task  Force,  presentation  of  background  reports  on  the  energy  policy  and 
lakeshore  studies,  and  finalizing  and  adopting  the  interim  work  plan. 


WATER  POLICY  COMMITTEE 

State  Water  Plan...  The  Governor's  recently  appointed  State  Water  Plan 
Advisory  Council  (SWPAC)  held  its  first  meeting  on  July  22  to  select  study  issues 
for  the  next  water  planning  cycle.  High  on  the  SWPAC's  final  list  of  priority 
issues  was  the  relationship  between  water  quantity  and  water  quality.  The 
SWPAC  heard  comments  from  members  of  both  the  Environmental  Quality 
Council  and  the  Water  Policy  Committee  regarding  this  important  topic.  The 
SWPAC  will  appoint  approximately  20  steering  committee  members  this  month 
to  analyze  these  issues  and  make  recommendations.  Both  the  EQC  and  the 
Water  Policy  Committee  plan  on  working  closely  with  the  steering  committees 
and  the  SWPAC. 

Meeting,  on  Sept.  20.. .  The  next  Water  Policy  Committee  meeting  is 
tentatively  scheduled  for  Friday,  Sept.  20.  Agenda  items  include  background  on 
dam  safety  issues  and  updates  on  the  Montana  Water  Information  System  and 
the  restructuring  of  the  Water  Research  Center. 


JOINT  INTERIM  SUBCOMMITTEE 
ON  MANDATED  HEALTH  INSURANCE  BENEFITS 

First  Meeting  on  Sept.  13...Sen.  Tom  Hager,  the  senior  senator  appointed  to 
the  Joint  Interim  Subcommittee  on  Mandated  Health  Insurance  Benefits,  has 
scheduled  the  organizational  meeting  for  9:30  a.m.  Friday,  Sept.  13,  in  Room 
108  of  the  Capitol.  Purpose  of  the  meeting  will  be  to  elect  officers,  adopt  a 
study  plan,  receive  input  from  interested  persons,  and  schedule  future  meetings. 


COMMITTEE  ON  INDIAN  AFFAIRS 

Officers  Chosen. ..The  Committee  on  Indian  Affairs  met  July  1  3,  and  Sen.  DeJ 
Gage  was  elected  chair  and  Representative  Angela  Russell  was  elected  vice-chair. 

Study  Plans  Considered...The  Committee  considered  study  plans  for  the  two 
studies  assigned  to  it  by  the  52nd  Legislature: 

(1)      HB    1012    requires   the    Department    of   Revenue    to    enter    into 
negotiations  with  tribal  governments  regarding  the  collection  of  the  cigarette 
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sales  tax  from  non-Indian  purchasers  for  cigarettes  sold  on  Indian 
reservations.  The  legislation  directs  the  Committee  to  monitor  the 
negotiations,  consider  alternatives  and  propose  legislation  for  cigarette  tax 
collection,  identify  other  unresolved  taxation  issues  between  the  State  and 
the  Indian  tribes,  and  propose  legislation  for  the  resolution  of  all  Indian 
reservation  taxation  issues. 

(2)  HJR  56  directs  the  Committee  to  study  disparities  in  the  criminal 
sentencing  of  Native  Americans  and  other  non-Indians.  The  study  calls  for 
the  collection  and  analysis  of  data  on  the  sentencing  of  Native  Americans  in 
Montana  and  an  examination  of  the  reasons  for  any  disparities  that  exist. 
The  study  will  make  recommendations  for  eliminating  or  reducing  disparities. 
Although  the  resolution  refers  only  to  sentencing,  the  Committee  would  like 
to  see  the  study  expanded  to  parole  reviews.  The  Committee  also  discussed 
the  possibility  of  conducting  this  study  over  two  interims,  considering  the 
magnitude  of  the  work  involved. 

Coordinator  Reports. ..Kathleen  Fleury,  Coordinator  of  Indian  Affairs,  reported 
to  the  Committee  on  the  activities  of  her  office.  She  is  involved  in  the 
negotiations  between  the  Department  of  Revenue  and  the  various  tribes  regarding 
taxation  issues.  She  is  working  with  the  Department  of  Transportation  in  looking 
at  the  construction  of  highways  on  or  near  reservations  over  the  next  five  years 
and  working  out  agreements  for  the  hiring  of  Indian  subcontractors  and  workers. 
Ms.  Fleury  also  works  with  the  Reserved  Water  Rights  Compact  Commission  and 
was  recently  appointed  to  the  Montana  Parole  Board. 

How  Cooperative  Agreements  Work...Eddye  McClure,  staff  attorney, 
explained  the  provisions  of  the  State-Tribal  Cooperative  Agreements  Act.  She 
felt  it  was  important  for  the  committee  to  know  how  the  agreements  work 
because  they  will  become  more  important  as  the  State  and  the  tribes  begin  to 
negotiate  on  issues  such  as  taxes.  Contrary  to  some  beliefs,  taxation  can  be 
dealt  with  by  a  cooperative  agreement. 

Supreme  Court  Case  to  Have  Impact  on  Montana. ..Ms.  McClure  also 
reported  on  a  case  currently  before  the  U.  S.  Supreme  Court,  Yakima  County, 
Wash,  v.  Confederated  Tribes  and  Bands  of  the  Yakima  Nation,  that  involves 
state  taxation  of  reservation  Indians  and  their  land.  The  decision  could  have  a 
major  impact  on  counties  that  have  a  large  amount  of  land  held  in  fee  status  by 
tribal  members. 

TRACKS  Program  Continues  Work...Ellen  Swaney,  Director  of  American 
Indian  Minority  Achievement  for  the  Montana  University  System,  gave  an  update 
on  the  TRACKS  Program.  The  Office  of  Public  Instruction  is  now  beginning  to 
collect  enrollment  statistics  by  race  and  is  working  on  a  policy  for  releasing  this 
information  while  protecting  the  privacy  of  individual  students.  The  university 
campuses  will  present  their  minority  action  plans  to  the  Board  of  Regents' 
Minority  Task  Force  in  September.  The  vo-tech  schools  and  the  community 
colleges   will  present   their   plans   next  spring.      Ms.   Swaney   is  developing   a 
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directory  of  American  Indians  in  Education  that  will  be  available  in  mid-August. 
A  White  House  Conference  on  Indian  Education  will  be  held  in  January  in 
Washington,  D.C.  A  state  hearing  on  this  conference  will  be  held  in  Great  Falls 
on  Sept.  9. 

Next  Meeting.. .The  Committee  on  Indian  Affairs  will  meet  next  on  Friday, 
Sept.  27,  in  Room  104  of  the  Capitol. 


JOINT  SELECT  COMMITTEE 
ON  WORKERS'  COMPENSATION 

Organization  Completed;  Activities  Planned.. .The  Joint  Select  Committee  on 
Workers'  Compensation  on  July  1 1  elected  Sen.  Paul  Svrcek  as  its  chairman  and 
Rep.  Steve  Benedict  as  its  vice-chairman.  The  Committee  heard  statements  on 
the  status  of  the  Workers'  Compensation  system  from  the  Department  of  Labor 
and  Industry,  the  State  Compensation  Mutual  Insurance  Fund,  self-insurers  under 
Plan  No.  1,  insurance  carriers  under  Plan  No.  2,  and  other  interested  persons. 
The  Committee  requested  its  staff  to  prepare  an  analysis  of  the  provisions  of  SB 
428  of  the  1 989  regular  session  which  established  the  State  Compensation 
Mutual  Insurance  Fund  as  an  autonomous  insurance  company  regulated  by  the 
Insurance  Commissioner  and  of  HB  2  of  the  May  1990  special  session.  Under 
HB  2,  many  of  the  powers  of  the  State  Fund's  board  of  directors  were  eliminated 
and  the  State  Fund  became  subject  to  the  provisions  of  the  Montana 
Administrative  Procedure  Act.  Other  subject  areas  to  be  reviewed  include  the 
premium  rates  structure  and  its  adequacy,  the  level  of  benefits  for  claimants,  the 
affect  of  the  workers'  compensation  system  upon  employers,  public  participation 
in  the  State  Fund's  activities,  meaningful  rehabilitation,  impact  of  occupational 
disease  coverages,  direct  contact  of  employers  with  health  care  providers, 
minimum  premium  payments,  retrospective  ratings  systems,  and  education  of  the 
employer  in  cost  control,  loss  prevention,  and  workplace  safety. 

Next  Meeting  Nov.  5. ..The  Committee  set  its  next  meeting  for  Tuesday,  Nov. 
5,  at  9:30  a.m.  The  meeting  place  will  be  Room  325  (Senate  Judiciary 
Committee  Room)  of  the  Capitol  because  Nov.  5  is  the  city  election  day,  and 
Room  104  will  be  used  as  a  polling  place. 

STATUTORY  COMMITTEE 
ASSIGNMENTS 

Pacific  Northwest  Economic  Region 

In  addition  to  the  delegates  appointed  earlier.  Senate  President  Joe  Mazurek 
designated  himself  and  Sen.  Del  Gage  as  alternate  delegates,  and  Speaker  Hal 
Harper  designated  himself  and  Rep.  Mike  Kadas  as  alternates. 
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Legislative  Review  Committee 

For  the  Job  Training  Partnership  Act 

Job  Training  Plan 

Senate  President  Mazurek  appointed  Sens.  Gary  Aklestad,  John  Harp,  Bob 
Pipinich,  and  Mignon  Waterman  to  the  committee  to  review  the  Governor's  Job 
Training  Plan  required  under  the  federal  Job  Training  Partnership  Act.  House 
members  appointed  to  the  Committee  by  Speaker  Harper  were  Reps.  H.  S. 
"Sonny"  Hanson,  Dave  Wanzenried,  John  Cobb  and  Carolyn  Squires. 

Committee  on  the  Montana  State  Hospital 
At  Galen  and  Warm  Springs 

The  Governor  appointed  Mona  Sumner,  chief  operating  officer  of  the  Rimrock 
Chemical  Dependency  Facility,  to  the  Committee  on  the  Montana  State  Hospital 
at  Galen  and  Warm  Springs.  Appointed  by  and  to  represent  the  Galen  Task  Force 
was  Jack  Haffey  of  Anaconda. 

Montana-Western  Canadian  Provinces  Boundary 
Advisory  Committee 

The  Legislative  Council  has  appointed  as  members  of  the  Montana-Western 
Canadian  Provinces  Boundary  Advisory  Committee  Sens.  H.  W.  "Swede" 
Hammond  and  Steve  Doherty  and    Reps.  Floyd  "Bob"  Gervais  and  Bill  Boharski. 

Gaming  Advisory  Council 

Speaker  Harper  appointed  Rep.  Bill  Strizich  to  the  Gaming  Advisory  Council, 
and  the  Senate  Committee  on  Committees  appointed  Sen.  Bill  Yellowtail. 

Coal  Tax  Oversight  Subcommittee 

The  Senate  Committee  on  Committee  appointed  Sens.  Cecil  Weeding  and 
John  Anderson  to  the  Coal  Tax  Oversight  Subcommittee.  House  members 
previously  appointed  were  Reps.  Dorothy  Cody  and  Ernest  Bergsagel. 

Legislative  Consulting  Panel  to  the  Advisory  Council 
For  the  Microbusiness  Finance  Program 

Speaker  Harper  appointed  Reps.  Steve  Benedict  and  Don  Larson  as  the 
House  members  of  the  Advisory  Council  for  the  Microbusiness  Finance  Program. 
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INTERIM  COMMITTEE  APPOINTMENTS 

Legislators    named    by    leaderships    to    serve    on    the     1991-92    interim 
committees  are: 

Public  Employees'  Retirement  Systems 
(HJR  50) 


Rep.  Francis  Bardanouve  (D) 
Rep.  Ernest  Bergsagel  (R) 
Rep.  Vicki  Cocchiarella  (D) 
Rep.  Vern  Keller  (R) 


Sen.  Don  Bianchi  (D) 

Sen.  H.  W.  (Swede)  Hammond  (R) 

Sen.  Bob  Hockett  (D) 

Sen.  Bernie  Swift  (R) 


Children  and  Fami 
HJR  (54) 


Rep.  Tim  Dowell  (D) 
Rep.  Gary  Feland  (R) 
Rep.  Royal  Johnson  (R) 
Rep.  Diana  Wyatt  (D) 


Sen.  Betty  Bruski  (D) 

Sen.  Dorothy  Eck  (D) 

Sen.  Tom  Keating  (R) 

Sen.  David  Rye  (R) 


Mandated  Health  Insurance  Benefits 
(SJR  26) 


Rep.  Arlene  Becker  (D) 
Rep.  Tom  Nelson  (R) 
Rep.  Mark  O'Keefe  (D) 
Rep.  Rolph  Tunby  (R) 


Sen.  B.  F.  Christiaens  (D) 

Sen.  Tom  Hager  (R) 

Sen.  Jack  (Doc)  Rea  (D) 

Sen.  Gene  Thayer  (R) 


School  Funding  Equity  Issues 
(SJR  27) 


Rep.  Paula  Darko  (D) 
Rep.  Rep.  Alvin  Ellis  (R) 
Rep.  Scott  McCullough  (D) 
Rep.  Fred  Thomas  (R) 


Sen.  Chet  Blaylock  (D) 

Sen.  Bob  Brown  (R) 

Sen.  Dennis  Nathe  (R) 

Sen.  Dick  Pinsoneault  (D) 


LEGISLATIVE  COUNCIL 


LIBRARY: 


Reference  Lists. ..Each  month  the  Legislative   Council  library  produces  and 
circulates  three  lists  that  may  be  of  interest  to  legislators: 

•  The  Acquisitions  List  shows  books  acquired  or  updated  during  the  past 
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month. 

•  The  Journal  Articles  Index  covers  magazine  articles  received  in  the  library 
which  are  relevant  to  current  Montana  issues. 

•  NCSL    NewDocs    is    a    list    of    new    state    documents    in    the    National 
Conference  of  State  Legislatures  online  database. 

If  you  are  interested  in  receiving  any  of  these  lists,  please  contact  the 
Legislative  Council  Library  (444-3064). 

Minutes  Work  Progressinq...The  library  staff  is  presently  preparing  1991 
legislative  committee  minutes  for  copying  onto  microfiche.  About  half  of  the 
minutes  have  been  completed,  and  hope  is  to  be  finished  by  the  end  of  August. 
At  that  time  the  microfiche  sets  of  minutes  will  be  available  for  sale.  Price  has 
not  yet  been  determined. 

INTERIM  DIRECTORY 

Mid-August  Availability. ..The  Legislative  Council  expects  to  publish  and 
distribute  the  Interim  Directory  of  Legislative  Committees  in  mid-August.  The 
directory  will  contain  the  names,  memberships,  statutory  or  other  citation,  and 
purpose  or  mandate  of  most  legislative  committees  that  will  be  active  this 
biennium.  Copies  will  be  sent  to  Montana  legislators  and  will  be  available  to  the 
interested  public. 
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INTERIM 
CALENDAR 

Aug.  2,  Revenue  Oversight  Committee,  Room  104 
Aug.    23,    Energy    Policy   Workshop    Group,    Room    104 
(Tentative) 

Sept.  9,  Legislative  Finance  Committee,  Room  104 

Sept.  13,  Environmental  Quality  Council,  Room  104 

Sept.    13,    Joint    Interim    Subcommittee    on    Mandated    Health    Insurance 
Benefits,  Room  108,  9:30  a.m. 

Sept.  18,  Joint  Committee  on  Postsecondary  Education  Policy  and  Budget, 
Room  104 

Sept.  20,  Water  Policy  Committee  (tentative) 

Sept.  27,  Committee  on  Indian  Affairs,  Room  104 

Oct.  4,  Revenue  Oversight  Committee,  Room  104 

Nov.  5,  Joint  Select  Committee  on  Workers'  Compensation,  Room  325,  9:30 
a.m. 

Dec.  6,  Revenue  Oversight  Committee,  Room  104 


1992 


Jan.  24,  Revenue  Oversight  Committee,  Room  104 
March  20,  Revenue  Oversight  Committee,  Room  104 
May  15,  Revenue  Oversight  Committee,  Room  104 
July  10,  Revenue  Oversight  Committee,  Room  104 
Sept.  11,  Revenue  Oversight  Committee,  Room  104 
Nov.  20  and  21,  Revenue  Oversight  Committee,  Room  104 
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There  Is  Still  Time... 

TO  SUBSCRIBE  TO 
THE  INTERIM 

The  Monthly  Publication  that  Brings  You 

All  the  Information  about  All 

The  Activities  of  Montana's 

Legislative  Committees  and  Agencies 

Between  Sessions 

$1  Per  Issue 

Enter  Your  Subscription  Now 

By  Calling  (406)  444-3064 

Or  writing 

MONTANA  LEGISLATIVE  COUNCIL 

Room  138,  State  Capitol 

Helena,  Montana  59620 


400  copies  of  this  public  document  were  published  at  an 
estimated  cost  of  $.43  per  copy,  for  a  total  cost  of 
$173.00,  which  includes  $94.00  for  printing  and  $79.00 
for  distribution. 
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